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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 13 Septenber 1973, an Adm nistrative Law Judge
of the United States Coast CGuard at Seattle, Washi ngton, suspended
Appellant's license for two nonths outright plus ten nonths on
ei ghteen nont hs' probation upon finding himguilty of negligence.
The specification found proved all eges that while serving as naster
on board SS C. E. DANT under authority of the I|icense above
captioned, on 4 Septenber 1972, Appellant while in the Strait of
Juan de Fuca negligently allowed his vessel to proceed at
i moderate speed in restricted visibility, thereby continuing to a
collision between the vessel and MW AEGEAN SEA.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of C. E. DANT, certain photographs, and the testinony of
W t nesses.

I n defense, Appellant offered in evidence his own testinony.
Earlier, on a procedural natter, Appellant had called several
W tnesses, including the Investigating Oficer, and had testified
hi msel f on an extrenely narrowed issue.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng Appellant's license for a period of two nonths outright
pl us ten nonths on ei ghteen nonths' probation.

The entire decision was served on 13 Septenber 1973. Appeal
was tinely filed and perfected on 17 January 1974.



FI NDI NGS OF FACT

On 3 and 4 Septenber 1972, Appell ant was serving as master of
SS C. E. DANT and serving under authority of his Merchant Mariner's
License. C. E. DANT is a steampropelled vessel of 12,724 gross
tons, 530.2 feet in |ength.

MV AEGEAN SEA, owned by Yick Fung, of Hong Kong, is a vessel
of 11,276 tons, of Somali register. No other information
concerning this vessel appears in the record of this case.

On the evening of 3 Septenber 1972, having departed Seattl e,
Washi ngton, en route to Portland, Oregon, with a pilot aboard, C
E. DANT proceeded to Port Angel es where the pilot was dropped at
2355. At 0000, 4 Septenber, departure was taken from a point one
mle north of EDIZ HOOK LIGHT, which could not be seen clearly
enough for a visual bearing, on course 315° at a speed of 20 knots.
Because of the poor visibility the engines were placed on
"Stand-by." Appellant personally had the conn of the vessel and
devoted nost of his tinme to radar observation and plotting.

At 0043, having crossed to the Canadi an side of the Strait of
Juan de Fuca, the vessel was placed on course 284°, which would
have taken the vessel ultimtely back across to the U S. side for
its planned turn toward the south. At 0050, Appellant picked up on
radar an inbound vessel, latter determ ned to be AEGEAN SEA, at a
distance of 16 mles, alnost dead ahead. O her vessels were
di scerni ble on the radar soope but none but AEGEAN SEA presented a
pr obl em From that tinme on, all neneauvers of C. E. DANT were
undertaken in response to the AEGEAN SEA situation. At 0053, with
AECEAN SEA 14 mles distant, Appellant commenced running a plot on
t hat vessel and changed course to 270. At 0100 course was again
change to 285. At 0107 a change to the left was nade to 282. At
0116 course was changed to 270. About one mnute |ater the | ookout
reported to the bridge that he heard a fog signal ahead. Appell ant
| ooked ahead and saw, about 30 degrees on his starboard bow, a
vessel less than half a mle distant crossing fromhis right toward
his left. Appellant rang up "stop"” on the engine and ordered hard
right rudder. The engine order was conplied with imediately.
Wien C. E. DANT had swung five degrees to the right, at 0118, its
bow enbedded itself into the port side of AEGEAN SEA, well forward.
The angl e of collision was about 30-40 degrees, with AEGEAN SEA on
a headi ng of about 125-135 at the tine of inpact.

No person was injured as a result of the collision.



O various fixes obtained by C. E. DANT from 0000 to 0108, the
| ater of which utilized points on the Canadi an shore, all but one
wer e obtai ned by radar ranges and bearings, with no visual bearings
possible. For at least 20 mnutes before the collision visibility
fromC. E. DANT was never as nuch as half a mle. At 20 knots the
vessel could not be stopped in |less than four mnutes, or within
two thirds of a mle. At all tinmes during the period in question
Appellant had the direct conn of the vessel and ful
responsi bility.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends that:

(1) failure of the Investigating officer to advise Appell ant
i medi ately upon neeting him aboard his vessel shortly
after a <collision, in connection with a casualty
i nvestigation, of the statutory authority to conduct an
investigation and of Appellant's right to counsel
deprives the Agency of the power to undertake and
mai ntain a proceeding under R S. 4450 and 46 CFR 137
| ooking to suspension or revocation of Appellant's
i cense;

(2) under a recent Suprene court ruling, Appellant did not
fail to navigate C. E. DANT at noderate speed in fog; and

(3) an unexpected turn to the right by MV AEGEAN SEA was t he
sol e cause of collision, |eaving Appellant free from any
fault actionable in this proceeding.

Appear ance: Howard, Le G os, Buchanan and Paul, Seattle,
Washi ngton, by: Thomas F. Paul and E. Joseph
Burnstin, Jr., Esgs.

PRELI M NARY

Thi s case has earlier been brought before the Commandant in
untinmely fashion. After the hearing began on 18 Septenber 1972,
Appel l ant noved to dism ss the charge on the grounds that a failure
of conpliance with 46 CFR 136.07-7 by the Investigating Oficer
precluded action to suspend or revoke Appellant's license in
proceedi ngs conducted under 46 CFR 137. The Adm nistrative Law
Judge denied the notion but, on Appellant's request and over the
| nvestigating Oficer's objection that he mght well |ose w tnesses
who were then present and available, granted a notion to adjourn
the hearing so that Appellant could seek and "order from the
Federal Court in the nature of a declaratory judgnent." Although
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28 COctober 1972 was set as the date for reconvening, it was not
until 5 Decenber 1972 that Appellant's counsel reappeared. Subject
to Appellant's fundanental objections as to authority to proceed,
the taking of testinony of the Investigating Oficer's wtnesses
was begun on 7 Decenber 1972. The testinony of the w tnesses was
obt ai ned pi eceneal until 31 January 1973.

In the interval after 18 Septenber 1972, Appellant did file an
action in the US District Court, on 11 October 1972, seeking a
decl aratory judgnent. On the sane date, he filed a purported
"appeal" to the Commandant from the Admi nistrative Law Judge's
denial of his notion. On 3 Novenber 1972, the Conmmandant advi sed
Appel lant that there is no place in the proceedings for "appeal s"
from interlocutory rulings of an Admnistrative Law Judge,
acknow edging that any asserted error could be urged on the
statutory appeal provided for in the event of an initial decision
adverse to Appellant's interest.

Wen the hearing was recessed on 13 January 1973, after the
| nvestigating Oficers wtnesses had finally been heard, no day was
set for reconvening but the parties were left subject to call,
pendi ng action by the D strict Court.

On 28 February 1973, the District Court entered judgnent
agai nst Appellant. The witten order dism ssing the conplaint was
not filed until 3 April 1973. On 21 March 1973, the Investigating
O ficer noved that the hearing be reconvened since Appellant was
schedul ed to go on vacation on about 2 April. Nothing occurred on
the record until 30 May 1973. At that tine neither Appellant nor
hi s counsel appeared before the Adm ni strative Law Judge, although
it was entered in the record that Appellant had been on vacation
from2 April to 20 May, at which tinme he had rejoined his ship. A
substitute counsel was then recognized on the record. He was
wi t hout authority to proceed. The Adm nistrative Law Judge then
adj ourned the hearing until 23 July 1973. No one appeared for
Appel lant on that date, but on 1 August Appellant and counsel
finally appeared and the hearing proceeded to conclusion, the
Adm ni strative Law Judge having denied a notion for further delay
to permt Appellant to pursue an appeal in the Court of Appeals.

The proceedings here point up that a desire of a party to
litigate in a Federal court a question such as an Adm nistrative
Law Judge's authority to hear a matter should not be permtted to
interfere with the orderly procedure of a hearing under R S. 4450
and 46 CFR 137. Qoviously, a tenporary restraining order or
injunction of a proper court would halt, at |least for the nonce, an
adm ni strative hearing but it is not fitting for an Adm nistrative
Law Judge, absent such an order, to suspend his own proceedi ng out
of curiosity to see how a Federal judge will rule on the matter or
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for the nere conveni ence of the conplaining party who chal |l enges
his authority to proceed, especially where, as here, the dispersal
of available w tnesses results.

CPI NI ON
I

One m nor point, enphasized by Appellant, may well be di sposed
of before proceeding to the nore significant matters of this
appeal. He conplains of a statenent nade in the Admnistrative Law
Judge's "Opinion." It reads:

"The course of C. E. DANT was 284 degrees twenty-five
m nutes before collision took place. At this tinme a 14
degree alteration of course to the left was nade.
However, seven mnutes later, the course was altered back
again to 285 degrees. This, it would appear, nullifies
the earlier course change." D 15.

Appel lant urges that the displacenent from his original track
caused by seven m nutes of novenent along a heading 14 degrees to
the left of the original heading was not "nullified" by the return
of the vessel to about its original heading.

| agree. | do not believe that the Adm nistrative Law Judge
had in mnd that 285 is one degree to the right of 284 and that
after about an hour and a half C. E. DANT woul d have arrived at a
poi nt which would be on the original 284 track Iine projected. It
is true that the novenents described, in the absence of any ot her
factor, altered what would have been the CPA of AEGEAN SEA by an
additional half mle (although Appellant had not then even conputed
a CPA). The error in the use of the word "nullify" is, however, of
no consequence because the novenents of C. E. DANT, as established
by the evidence, were what they were, and had their consequences,
no matter how they are characterized by the Adm nistrative Law
Judge.

More troubl esone, in the sane vein, are two other statenents
made by the Adm ni strative Law Judge upon which he appears to have
pl aced sone stress. He found (D 7):

"...The change of course from 285 degrees to 282 degrees nade at
0107 hours was not ordered to give wder clearance to the
approachi ng AEGEAN SEA." Since AEGEAN SEA was to the right of C E.
DANT and the change (whatever one may believe as to its
effectiveness) was to the left, the effect would in fact be to give
nmore roomto AEGEAN SEA, and since Appellant declared that was his
intention in making the change, the explicit finding that such was
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not his intention is the result of pure speculation in view of the
fact that there is no evidence in the record to indicate any ot her
pur pose and no other purpose is even suggested. Simlarly, another

finding appears (also at D7) that "... at 0107 hours, the
respondent altered the course to 282 degrees to give sufficient
cl earance to the fishing vessel on his port hand." This is the

sanme change to the left as that nentioned just above.

Apart from the fact that nothing in the record supports a
finding that there was at 0107 a fishing vessel "approaching" on C
E. DANT' S "port hand" (there is evidence that fishing vessels had
al ready been passed and left to port), there is no reason to
attribute to Appellant a belief that turning to the left would give
greater clearance to a vessel approaching on his left.

Neither of these findings is accepted insofar as the
intentions of Appellant are concerned and any possible prejudice is
dispelled by viewing the facts sinply as they were established,
wi t hout specul ati on.

Appel lant's primary basis for appeal involves the relationship
between parts 136 and 137 of Title 46 CFR and between the
respective proceedi ngs conducted under those parts. He fornul ates
his objection to the instant proceeding thus:

"...Captain Lord noved that the charges agai nst him be
dismssed in that the investigation had been illegally
concei ved and pursued because he was not advised of the
statutory authority under which the Coast Guard was
proceedi ng and he was not advised of his right to counsel
as required by 46 CFR 136.07-7."

The Adm nistrative Law Judge's denial of the nmotion is urged as
error.

Most succinctly, it may be said that Appellant asserts the
denial of aright. Hs claimto the right may be, in light of the
| anguage used by him based on constitutional grounds, a statute,
or a reqgulation. Al though Appellant's grounds appear to shift and
his argunents can be reduced to the assertion that the fault was
the failure of an Agency to follow a procedure set forth inits own
rules, wthout nore, necessity dictates that the w der view be
t aken here. Each consideration, however, calls for a review of the
statutory basis for this proceeding and the inplenenting
regul ati ons.

11
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Appel lant correctly <concludes that the basic statutory
authority for procedures both for investigating marine casualties
and for suspension or revocation of a mariner's |icense has but one
statutory source, R S. 4450, as anended (46 U S.C. 239). W are
concerned here with the statute as it has existed since the general
recasting and anendnent of 1936, and not before.

Appel | ant observes:

"Attention is invited to the fact that 46 U S. C. 239
mentions only investigations and nowhere nentions
heari ngs before an Adm nistrative Law Judge al t hough it
does contenplate suspension or revocation proceedings
against a license."

An elenment of this statenment, which on its face is emnently
correct, could be taken as a conplaint, that the statute was not
conplied with because it does not provide for a hearing before an
Adm ni strative Law Judge. It cannot seriously be taken that
Appel | ant objects to the hearing by such a trier of facts. No such
conpl aint was nade at the hearing, or in the Federal court action
which was permtted to interrupt the admnistrative hearing, nor is
the matter further el aborated on this appeal. It nust be assuned
that Appellant would really have conplained if he had not been
gi ven opportunity for hearing before an Adm nistrative Law Judge
and had been faced only with, at worst, a summary suspension of his
license, or at best, a proceeding conducted under the literal
directions of RS. 4450. 1In fact, however, what Appellant has said
here contains the solution to the very naze he attenpts to take
refuge in.

The | anguage of 46 U S.C. 239 is not, it nust be clearly
under st ood, the | anguage of R S. 4450, as anended. It reflects
editorial substitutions and interpolations found desirable for
insertion by the editors of the code because of «collateral
anmendnments to the law, and it does not actually reflect even all of
these. The pertinent |anguage of RS. 4450 is found in section 4
of the Act of May 27, 1936, c. 463, 49 Stat. 1381. Except for the
addition of the words "suspended or" in subsection (g) by Act, July
29, 1937, c. 536, 50 Stat. 544, the | anguage of 1936 has never been
directly anended, despite the appearance of later citation at the
end of the text of 46 U S. C. 239.

The first collateral amendnent canme about by Executive O der
9083, February. 1942, which transferred the Bureau of Marine
| nspection and Navigation to the Coast Guard, in the Navy
Departnent, as a wartine nmeasure. The "Tenporary Wartinme Rul es" at
46 CFR 136 (Cunul ative Supplenent to original edition) nmade certain
changes in procedures to be followed in the application of RS
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4450. Only one such el enment need be nentioned here. |Investigation
of marine casualties was separated from suspension and revocation
proceedi ngs, which were to be conducted in an adversary nmanner
before a designated "hearing officer,” with no "third" or "outside"
parties. 46 CFR 136.106, loc. cit. This concept fornmed the basis
for nodern procedure as set out in the current regul ations.

Reorgani zation Plan 3-46, 11 F. R 7875, 60 Stat. 1097,
effective July 16, 1946, made permanent the transfer of certain
functions of the Bureau and of the Secretary of Commerce pertinent
thereto. It abolished the offices of the Director of the Bureau
and of the various boards and other functions and vested all the
rel evant authority thereof in the person of the Commandant of the

Coast CGuard, then back in the Treasury Departnent. It was on the
strength of this Plan that the editors of the 1946 edition of the
U.S. Code substituted the terns "Commandant," "Coast CGuard," and

the like for terns representing the abolished Bureau, officers, and
functions transferred. (Subsequent reorganization provided for in
Reor gani zation Plan 26-50, July 31, 1950, 15 F.R 4935, 64 Stat.
1280, 31 U.S.C. 1001-note, and in section 6, Pub. L. 89-670, Cct.
15, 1966, 80 Stat. 937, 49 U S.C. 1655, vested these powers and
functions in the Secretary of the Treasury and the Secretary of
Transportation, respectively and successively. The first of these
reorgani zations is acknowl edged generally in the U S Code by
"H storical Notes." The second transfer is not generally refl ected
in the Code at all. Redel egati on and subdel egation by the
Secretaries to the Commandant render the present text generally
acceptable wi thout specific statenent of the ultimate source of
authority.)

The Adm nistrative Procedure Act of June 11, 1946, ch. 324,
Stat. 237, becane effective on 11 Septenber 1946, but sections 7
and 8, dealing with hearings and decisions, did not becone
effective until 11 Decenber 1946, and section 11, relative to the
selection of examners under the Act, did not becone effective
until 11 June 1947. It was comonly accepted that these
proceedi ngs to suspend or revoke |licenses were not "of specified
cl asses of proceedings in whole or in part by or before boards or
other officers specially provided for by or designated pursuant to
statute" such as to be exenpt fromthe Admnistrative Procedure Act
since the boards provided for in R'S. 4450 were specifically
abolished in the 1946 Reorgani zation Plan. It followed that an
adj udi cation proceeding in such cases (with note taken of the
distinction between investigation and adjudication) could take
pl ace only before the Commandant hinself (the "Agency") or before
an exam ner appoi nted under the Act.

A "hearing Oficer" under the "Tenporary Wartine rul es" was
al ready prohibited from any association with the investigative
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process in a case heard by him An "exam ner," under the new | aw,
was to be independent in that respect but also to be independent
fromthe supervision of those engaged in investigative aspects of
t he process. In anticipation of the effective date of the
"exam ner" provision of the Act, and conformably to the procedure
al ready established for hearings before a single hearing officer
functioning only with respect to suspension or revocation of
i censes and not involved with the investigation prelimnary to the
proceeding |looking to such ends, Part 136 of Title 46 CFR was
anmended, effective 11 Decenber 1946 (11 F.R 13971) (CFR, 1946
Suppl enent) to provide for "Exam ner" designated by the Commandant.
At this time, proposed rules to replace the Tenporary Wartine Rul es
were already before the public (11 CFR 11014). Anot her rul es
proposal was nade at 12 F.R 1109, Feb. 18, 1947. After public
hearing in WMirch 1947 and consideration of all coments and
suggestions, the new regul ations were published at 12 F.R 6737,
Cct. 14, 1947. Parts 136 and 137 of Title 46 CFR were pronul gated
substantially as they exist today (subsequent changes not being
relevant to this issue here).

The stated purpose of the rules, appearing in the preanble to
the October 1947 Federal Register docunent, shows a clear
under st andi ng of the inpact of the 1946 Reorgani zation Plan and the
Adm ni strative Procedure Act on R S. 4450, its construction and its
application. It was said:

"The regul ations for casualty and acci dent investigations
and suspension and revocation proceedings had to be
revised to conply with the changes in the statutes nade
by Reorgani zation Plan...and the Adm nistrative Procedure
Act . The regulations separate insofar as possible
procedural requirenents fromsubstantive requirenents and
provide definite procedures to be followed in
i nvesti gations and suspensi on and revocation
proceedi ngs. "

As is evident, Part 136 was directed entirely to casualty
i nvestigations while Part 137 dealt exclusively w th suspension and
revocati on proceedi ngs, irrespective of the source or grounds for
belief that such proceedi ngs should be undertaken. This was in
mar ked contrast to the original Parts 136 and 137, as they were
effective prior to the Tenporary Wartinme Rul es, which, reflecting
the statute as it then applied, blended both the investigative and
adj udi cative proceedings in one action before "Boards." The one
significant difference between the parts was that 136 dealt wth
"A" Boards which were concerned only with casualties involving | oss
of life while 137 provided for the "B" and "C' Boards which dealt
with other casualties and with cases arising from ot her sources
than marine casualties. It was evident then that the "Agency" (the
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Commandant) could not in 1947 resurrect the old "board" concept for
suspensi on and revocation proceeding in light of the Admnistrative
Procedure Act and it is believed that even had the Reorganization
of 1946 not taken place the Secretary of commerce would not have
been able to mintain "Boards" as dual investigative and
adj udi catory bodi es.

It is clear even in the 1936-1942 applications of R S. 4450
that two entirely different functions, casualty investigation and
action | ooking to the suspension or revocation of a |license, were
involved. A "board" "reported" as to casualties and neither the
Director of the Bureau nor the Secretary of Commerce was called
upon to do or say or publish anything. There was no "appeal" from
the record of a board as a record of casualty investigation. On
t he ot her hand, subsection (g) of the statute is distinguishable in
the procedure for suspension or revocation. The rights of the
party to notice and hearing are set forth, the board is required to
make recommendations, the Director (if he finds reason to suspend
or revoke) must nake findings and i ssue an order, and the Secretary
must accept a tinely appeal and render a decision in the matter.

It can be seen that the rights of a party are sonmewhat
di fferent under the purely investigative aspect of the proceeding
and the potentiality for suspension or revocation of a license. It
is also evident that a party who was accorded all of his rights
wWith respect to counsel and the |like, insofar as subsection (g) was
applicable, and who, adversely affected by a recomendation of a
board, was presented with findings and an order by the Director and
had the right to appeal to the Secretary, could not conplain that
t he Agency had failed to conply with either the statute or its own
regulations if, for exanple, it could be shown fromthe nature of
the case it had been referred to the wong king of board. The
Adm nistrative Procedure Act not only enphasized the disjunction
between the two proceedings under R S. 4450 but forbade any
m ngling of procedures, except, of course, what mght be stipul ated
to for conveni ence.

The dichotonmy in RS. 4450 is nore clearly perceived in the
light of the Adm nistrative Procedure Act and its code successors.
The regulations in Part 136 and 137 are differentiated precisely in
that dichotonmy. It is noted that a record of proceedi ngs conducted
under Part 136 cannot be used adversely to a party who was not
accorded his rights under that part in a proceedi ng under Part 137
wi t hout his consent. 46 CFR 137. 20-117. It is also noted that
adm ssions nmade by a party in an investigation under Part 136 may
not be used (with irrelevant exception) adversely to himin a
proceedi ng under Part 137, again w thout his consent. 46 CFR
137.20-120, 125. Suspension and revocati on proceedi ngs under Part
137 are thus hernetically sealed in the interest of the party. Part
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137 provides specifically for inplenmentation of the rights of a
party in proceedings held under that part. 46 CFR 137.05-10
137. 05-25, 137.20-35, 137.20-45.

A cursory conparison of 46 CFR 136.07-7, the section relied
upon as a criterion by Appellant, and 46 CFR 137.20-35 anply
denonstrates that two different types of proceeding are involved in
the two different parts of the regulations. A rule of proceeding
for one does not carry over as a rule of proceeding in the other.

It is true that cases could arise in which evidence or
i nformation devel oped in one proceeding woul d be excl udable from
consideration at a suspension and revocation hearing, but that
woul d be because the rules for hearing procedure so allowed or
requi red, not because the rules for sonme other proceedi ng were not
conplied with. Since a proceeding under Part 137 is conplete and
entire in itself and is to be conducted in accordance with the
provisions of the basic statute relative to suspension and
revocation of licenses and of the relevant requirenent of 5 U S. C
551 et seq., in light of judicial glosses where controlling, | hold
specifically that when a party has been accorded all his rights in
a Part 137 proceedi ng, when evidence properly excludabl e has been
excl uded, and when the procedural requirenments for a hearing under
t he part have been net, no alleged error in a proceeding under Part
136, nakedly and wi thout nore, constitutes a bar to hearing under
Part 137.

|V

On the matter of procedure Appellant here does not assert
error under the regulations in Part 137 itself. At the hearing, as
on appeal, he asserted no prejudice stemmng from the alleged
viol ation of the procedural rule established at 46 CFR 136.07-7 for

i nvestigation of marine casualties. |In the words chosen by Counsel
as to that, Appellant argued "...The consequences of that is
presunmed to be irreparable prejudice.” R29. No |egal support has

been indicated for this novel proposition. The divorcenent between
two different types of proceeding has been di scussed at |ength so
as to dispose of Appellant's contention.

Lest sone m sconception remain in Appellant's m nd, however,
because his cited legal authorities do not hewto his basic |ine of
argunment but indicate other partly forned theses, | wll touch
briefly on the considerations of potential error.

Not hi ng here is to be construed as an acknow edgenent that
error was commtted by the Investigating Oficer when he "fail ed"
on first boarding C. E. DANT to advise Appellant in precise
| anguage before anything el se that he had the right to counsel and
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that his investigation was bei ng conducted under the authority of
R. S. 4450. The |aw does not require nugatory acts. Appel | ant
hinself testified at hearing that, without formalities, he knew the
| nvestigating Oficer's purpose in boarding his vessel. Indeed, it
woul d be nost surprising if a licensed master sincerely urged that
he did not know why and under what authority a Coast GCuard
i nvestigator (identified as such, noreover, by the business card he
had presented to Appellant) cane aboard his vessel in the mddle of

the Strait of Juan de Fuca while its stemwas still firmy inbedded
in the side of another vessel. The right to counsel is, of course,
an inportant right. It is unfortunate that the Adm nistrative Law

Judge needlessly |imted the Investigating Oficer's prelimnary
testinony as to the occasion of boarding C E. DANT to a "yes" or
"no" as to whether he had i medi ately advi sed Appel | ant that he had
the right to counsel. It could well be that proper exploration of
the matter m ght have disclosed Appellant's contention as nerely
meretricious, but we need not speculate on that. Section 136.07-7
gives a rule of procedure for "opening" an investigation. The rule
is the sanme whether the investigation is conducted by a single
investigating officer or by a specifically appointed Board of
| nvesti gati on. No hard and fast rule or definition can be laid
down as to the precise noment when an investigation is "opened."
It is obvious that when a Board is fornmally convened the
proceedi ngs before the Board "open" when the Board is assenbl ed and
the Chairman so acts, and that nuch prelimnary work 1is
necessitated before the Board "opens.” It is also obvious that an
"I nvestigation" of some kind "opened" in this case before the
| nvestigating O ficer even net Appellant, else why was he mles
from his office aboard the stricken ship? Again, we need not
specul ate. There is sufficient evidence in the record to show t hat
Appel l ant's procedural rights were not violated even in the Part
136 investigation.

What ever happened aboard C. E. DANT, which the Adm nistrative
Law Judge's abrupt rulings prevent us from knowing, there is no
doubt that an investigation under Part 136 was held and conpl eted
at sone tine after the casualty. Counsel, at hearing, acknow edged
t hat such an investigation took place "in Victoria" (presumably
British Colunmbia) and that the Investigating Oficer did then
formal |y announce the statutory authority for his activity and did
advise the parties (which probably, although not necessarily,
i ncl uded persons connected with the other vessel) of the rights
conferred by RS. 4450. R-14. It nust be inferred, in fact, that
Counsel at the hearing also represented Appellant in the other
proceeding. Since 46 CFR 136.07-7 specifically addresses itself to
casualty investigations the appropriate forum for protesting an
all eged violation of the section was in that forum i. e., in the
proceeding held in Victori. It may be inmagined that at the outset
of that proceeding Appellant heard for the first tinme that he could
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be represented by counsel at the investigation. By hypot hesi s

t hen, he could conpl ain that having no know edge of this right to
that tine he had not excised it. The one avail able and appropri ate
remedy, of course, would be to give himthe opportunity to obtain
counsel . It would not be necessary to abandon all efforts to
i nvestigate the casualty, only to grant a delay reasonably needed.
This was not the case, however, since Appellant was then
represented by counsel. The point is that even an untinely
appraisal of a right, announcenent of which is called for in
section 136.07-7, would not serve to abort the very proceeding for
whi ch the right was granted; how nmuch |less then can it bear upon
anot her proceeding, different in its purpose, under another
regul atory system which provides for its own distinct procedure
agai nst which no conplaint, real or imagined, has been | odged!

Vv

One | ast observation nmay be nade here on the alleged violation
of procedural rule. In all court decisions cited by Appellant
i nvolving a procedural error there is a distinct pattern of renedy
prescri bed. Appellant refers us to US. ex rel. Accardi v
Shaughnessey (1954), 347 U.S. 260, _Vitarelli v Seaton (1959), 359
U S. 535, and Anerican FarmlLines v Black Ball Freight (1970), 397
U S 532. The rule expressed is clear. When there is a violation
of a procedural rule which is intended to confer a benefit upon a
party, the proceeding as to which the benefit is denied will be set
aside, but there is no bar to a proceeding in which the benefit is
accorded. The matter may be undertaken again wth proper
pr ocedure.

Thi s does not support Appellant's contention that an all eged
procedural error in one proceeding stands always and forever as a
bar to any ot her proceedi ng, whether nerely subsequent, collateral,
rel ated or even independent.

It is axiomatic that in a crimnal proceeding evidence
obtained as a result of denial of a person's rights, e.g. to
counsel, or against unreasonable search and seizure, may not be
used against himat trial, and its adm ssion is reversible error.
In no case cited by Appellant has this error acted as a bar to
trial; there is always open the way to another trial at which the
contam nated evidence is not used. Appellant cites no instance in
which this exclusionary rule has been applied in a civil suit, and
nost inportant, makes no claimhere that any evi dence used agai nst
hi m was obtained in violation of such a right.

Speci al enphasis is placed by Appellant on the decision in
United states v Heffner, C A 4 (1969) (dissenting opinion filed
1970), 420 F. 2nd 809. There, an IRS agent, contra an announced
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policy of the Service, failed to notify the defendant that a
possi bl e tax fraud was under investigation and that the defendant
could "retain counsel."” Appellant correctly quotes the court:

"An agency of the government nust scrupul ously observe
rul es, regul ati ons, or procedures which it has
established. Wen it fail to do so, its action cannot
stand and court wll strike it dowm." (at 811);

and

"The Accardi doctrine furthernore requires reversal
irrespective of whether a newtrial will produce the sane
verdict." (at 813).

Fromthis, Appellant concludes that "since the Coast Guard did not
follow its own regulations set out in 46 CFR 136 in the
i nvestigations conducted pursuant to 46 U S.C. 239, the charge
against... [hin] should be dismssed."

The conclusion is unrelated to the prem ses.

Apart fromthe fact, already pointed out, that regulations in
46 CFR 136 do not pertain to actions under 46 CFR 137, although the
authority for both procedures ultimately is traceable to R S. 4450,
as anmended (46 U. S.C. 239), the Heffner case is, of course, a
crimnal case. Dism ssal of charge under Part 137 would be
anal ogous to dismssal of the indictnment in the Heffner case. This
the court did not do. Its action was no nore than the famliar one
of suppressing evidence (a statenent nmade by the accused to the
agent prior to the giving of the prescribed advice). In the words
of the court quoted by Appellant (and in fact), the way was |eft
open to a retrial wth the om ssion of the "contam nated" evidence.
The dissenting judge thought not only that the precedents cited,
Accardi et al., did not apply to the case but that the evidence
apart fromthat to be suppressed was independently overwhel m ng.
The majority chose reversal, while practically conceding conviction
on the other evidence if a new trial on the indictnment should be
had, in the hope that a second prosecuti on would not be undertaken
(footnote, at 813).

Al'l of this has no relevancy here. Since there is no evidence
to be suppressed in any case there is no fault to evidence to be
remedied even if the rule in the Heffner case is applied at all.

\

On the nerits of his case, Appellant urges that the decision
in Union QI Co. v the SAN JACINTO (1972), 409 U S. 140, has
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sonmehow changed the neaning of the term "noderate speed in fog" so
as to justify his speed of 20 knots in the Strait of Juan de Fuca
under the conditions found. | think that his reliance is
m spl aced.

The Suprene Court there said:

“"[ The "half the distance' rule] is premsed on the notion
that when a ship is traveling under foggy weather
conditions in waters in which other ships mght be
proceeding on intersecting courses, the speed of each
ship must be such as to enable her to stop within half
t he di stance separating the ships when they first sight
each other. Inmplicit in the rule, however, is the
assunption that vessel s can reasonably be expected to be
traveling on intersecting courses."” (145)

Too literal an interpretation cannot be placed on this single
thread of rationale since it appears to rule out the "head and
head" situation. Not only does the rule necessarily apply in that
situation, the dissenters in the case feared that the hol ding m ght
be construed as limted to that situation:

"But surely the hal f-distance rule does not apply only to
head-on collisions... . Mreover, the tanker here should
not be any less at fault because the tug energed
tangentially to her course rather than on a head-on
collision course.” (pp 149-150) (Enphasis supplied.)

It is not necessary to analyze this decision as mght be
appropriate in a law review article. Wlat it neans for vessels
other than two in the precise conditions of that case need not be
expl or ed. The total effect of the decision on the question of
di stance-to-stop and visibility "remains to be seen.” 4 J.
Maritime Law 475 (Apr. 1973).

Appel lant would liken his situation to that of a vessel
proceedi ng on the right hand side of a narrow channel, in an area
in which crossing traffic is not to be reasonably expected, with a
fog bank on the left hand side of the channel only, into which the
ot her vessel, on a generally reciprocal headi ng, disappeared while
still nore than a mle distant. The strait in the instant case is
not a "well-defined and relatively narrow channel.” Union QI Co.
at 146. On the evidence adduced from Appellant hinself, vessels
may enter fromsea either fromthe south side or the north side and
may be reasonably expected to traverse the Strait on either side or
on either diagonal depending on the inland destination. Appellant
hi nsel f had al ready angl ed across nore than half the breadth of the
Strait at the tine of collision and was angling back again so as to
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depart southward al ong the coast.

Wth due regard for testinony about "fog patches" it is seen
that with the exception of the occasion of one fix visibility was
never good enough for visual bearings. C. E. DANT was not
proceedi ng alongside a well defined fog bank (on the necessary
assunption that such was the phenonenon presented in the SAN
JACI NTO case). For at least twenty mnutes prior to the first
vi sual contact with AEGEAN SEA visibility fromC E. DANT was | ess
than half a mle and the other vessel was known to be ahead,
bearing from dead ahead to never nore than thirty degrees on the
starboard bow. (There is no direct evidence of true bearings
avail abl e here. The relative bearing, of course, fluctuated with
each change of C. E. DANT's heading.) The "half the distance rule"
is clearly applicable in this case.

VI

Basically connected wth Appellant's reliance on the SAN
JACI NTO deci sion is his argunent that an "unexpected" right turn of
AECEANGN SEA was the cause of collision. Attenpted linking of this
turn to the application of the rule announced in that case fails
because AEGEAN SEA did not, with any simlarity to the novenent of
SAN JACI NTO, suddenly turn out of a fog bank into an area
relatively clear ahead of the other vessel. AEGEAN SEA was
maneuveri ng, whatever it may have done, within the same fog that
enveloped C. E. DANT. It appeared in sight only because it had
reached the circunference of the surrounding visibility. A word
may be said, neverthel ess, about the turn to the right.

It appears that this turn, |like many another activity of each
ship, was a sine gua non condition for this collision. In a
hearing like this, it was not necessary for Appellant to have
proved how the collision occurred or even that the other vessel was
at fault; however, once the conditions of the collision were
establ i shed by the evidence agai nst Appel |l ant he had the burden, to
merit dismssal of the charges, to persuade not only that there was
fault on the part of AEGEAN SEA but that vessel's novenents were
the sol e cause of the collision with no contribution by Appell ant
hi nsel f.

In the absence of evidence fromthe records or personnel of
AEGEAN SEA, the only evidence we have on that vessel's novenent
prior to the time it becane visible to the | ookout and persons on
the bridge of C. E. DANT is that presented by Appellant hinself.
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He gi ves assurance that he nmade radar contact with the other vessel
at a distance of sixteen mles, that he plotted the course and
speed of the vessel, and that he maneuvered al ways to increase the
di stance of the apparent CPA and avoid collision. Appellant's oral
reconstruction of events, while relatively clear as to tines,
| eaves much to be desired in the way of connecting tines wth
bearings and ranges, with headings, and with rudder orders. (Here
t he absence fromthe record of C. E. DANT's course recorded trace,
which was available to the parties, was referred to in oral
testinmony, and was inexplicably never offered into evidence, is a
definite lack.) It is enough nerely to look at a last crucia
section of Appellant's version of the facts.

Appel | ant had presumably plotted AEGEAN SEA on a course of
106° t at a speed of 13-15 knots, wth no perceptible change from
0100, when he first conpleted a conputation, until 0116. Since the
total distance covered by the two ships fromthe first contact to
collision was 16 mles and the el apsed tine was 28 mnutes we find
that the plot was reasonably accurate to sone extent with the
probability of the higher, 15 knot, speed of AEGEAN SEA being
likely.

Appellant's plotting showed to himat the conpletion of his
work at 0116 a CPA of one mle to his right. He changed course to
270 to increase that distance. The |ast radar range and bearing on
AECGEAN SEA showed it to be thirty degrees on the starboard bow and
distant about 1.2 or 1.3 mles. Appellant did not specify whether
this relative bearing was fromhis own headi ng of 282 of the |ast
one of 270. Since that source observation was the last of the
final trio used in his conputation it is a reasonable inference
that C. E. DANT' s heading was still 282.

If this is so, we may allow one half mle as the absolute
m ni mum di stance covered by C. E. DANT from 0116 to 0118. This
leads to a result that AEGEAN SEA nust have changed course
i medi ately at 0116 to just about 154° t, about, at |east, twenty
degrees to the right of the heading apparent at inpact. It also
indicates an increase in speed at the sane tinme to about 27 knots.
Whil e the required course change is extrenely doubtful, the speed
change i s unbelievabl e.

If C E. DANT is credited with no reduction of speed through
the water for those critical two mnutes it traveled about two
thirds of a mle in that time. This would reduce the anmount of
sudden i ncrease of speed by AEGEAN SEA by only two knots, yielding
a speed for the two mnutes of only 25 knots (incredible enough),
but requires course change to about 165°t, a heading absolutely
i nconsistent wwth the aspect of the vessel just before collision.
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Wthin the same two extrenes of speed and di stance travel ed
for C E. DANT in the two mnute period, and on the hypothesis,
entirely inconsistent with Appellant's asserted use of the |ast
range and bearing of AEGEAN SEA in his conputation, that the
bearing was relative to a C. E. DANT headi ng of 270, the apparent
course change of AEGEAN SEA is al nobst within an acceptabl e spread,
to a heading ranging from about 148° t to about 138° t, but the
requi red speeds of the vessel are still excessive, from2l to 24
knot s.

From anot her point of view, it is easily seen that a range of
1.2 mles on AEGEAN SEA two mnutes before collision requires an
i rreduci bl e speed of 16 knots for that vessel and then only if the
vessel were dead ahead at the tine of observation on an exactly
reci procal course. For every dimnution of CE DANT s speed for
that time, for every degree of relative bearing change from dead
ahead, and for every bit of difference of AEGEAN SEA s heading from
the exact reciprocal, AEGEAN SEA's speed would have to increase
accordingly, even to the 27 knots envisioned in the first exanple
consi dered above.

VWhat this nmeans is not that Appellant is fromthe outset bound
to prove in mnute detail the factors involved in the collision
but that his attenpted transfer of the fault established by
evi dence of his own speed and the fog conditions fails conpletely
because his evidence on the matter is essentially unreliable at the
critical points. Whet her the failure of Appellants evidence
resulted fromoriginally faulty observation, inprecise plotting, or
erroneous recollection, the fact that his version of events | acks
probative value |eaves us with the undisturbed fact of excessive
speed in fog in violation of the rules, contributing to a
col I'i sion.

ORDER

The order of the Admnistrative Law Judge dated at Seattle,
Washi ngton, on 13 Septenber 1973, is AFFI RVED

E. L. PERRY
Vice Admral, United States Coast @Guard
Vi ce Commandant

Si gned at Washington, D.C., this 22nd day of August 1974.
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